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There are other documents involved in the remote voting proce-
dure. Notably, the corporation must disclose a “voting map”, which is 
a summary presenting the number of votes on each topic as received 
in the form of voting bulletin. The voting map appears in different mo-
ments during the remote voting process. If the company receives the vo-
ting bulletin through a custodial entity (usually a stock exchange), this 
intermediary shall send an analytical and a synthetic voting map 48 hou-
rs prior to the meeting date. In addition, the corporation must disclose 
the voting maps 48 hours prior to the meeting. Seven days after the de-
liberation, the company must consolidate all votes (remote and present 
voting) and disclose the consolidated voting map with the results.  

Moreover, the regulation provides numerous schedules and de-
adlines that the corporation and its shareholders must follow for 
a valid shareholder meeting with remote voting system. The dea-
dlines are summarized in the following timetable:

The same rule that regulated remote voting procedure using the 
voting bulletin also allowed corporations to create forms of real 
time virtual participation in the meeting. Nowadays the techno-
logy evolved to a point that is possible to create systems to allow 
shareholders to participate in general meetings online in real time. 
This is a current debate in Brazil, which started some years ago, 
especially after some companies in the U.S tried to create a mecha-
nism for online shareholder meeting in the early 2000’s.

In Brazilian Corporate Law, the shareholder meeting is “virtual” if 
all procedures and documents are registered through electronic sys-
tems, including the participation in the meeting, voting, discussions 
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and signature of attendance books. The commentators understand 
that this is different from the regular meeting with online partici-
pation of some shareholders who send a digital proxy to someone 
present in the meeting12 (on line meetings were permitted by CVM 
in 2008). Regardless of the form of remote real time participation 
(online or virtual), it is still expensive for corporations to implement 
solutions like that. However, as technology becomes accessible this is 
the next step of remote participation in shareholder meetings. 

Critics of virtual general meetings assert that the engagement is 
not the same as a physical on site participation. The debates are not as 
intense as they should be. Moreover, managers and controllers may 
excuse themselves of answering questions sent by the shareholders 
through the remote system. However, even if that is the case, any 
form of virtual participation is a better solution than facilitating sha-
reholder absenteeism. In addition, there are ways to prevent abusive 
behavior of controlling shareholders in these meetings. For instance, 
Ettore Bottoselli proposes that a fiscal, who should be an impartial 
third party, should supervise these types of meetings13. The proposal 
work around the main criticism of virtual meetings and encourages 
shareholders to participate in the meeting.  

In conclusion, Brazilian Corporate Law is evolving to facilita-
te shareholder activism by allowing shareholders to vote without 
necessity of being physically present in all the meetings. This pro-
vision is beneficial to minority shareholders who live in Brazil and 
also foreign investors living outside the country.

Enforcement of rights through arbitration – 
the right to sue

The right to sue is one of the basic rights of shareholders. It is an im-
portant tool to monitor the controlling shareholder or the managerial 
power in a public corporation. Under the theory of preconditions of a 
strong stock market presented by Bernard Black, the enforcement of 
rights is attribution of a regulator. The regulator is a role attributed  to 
governmental organs, such as an agency and the judicial branch. 
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Brazilian administrative law recognized the necessity of delegation 
of executive powers to specialized agencies. The Brazilin Constitution 
of 1988 established that the Public Administration may choose direct 
and indirect forms of administration. The agencies fit in the category 
of indirect administration14. The Law-Decree 200 defines agency as 

The autonomous service created by statute, as a separate legal entity with 
separated assets, in order to execute activities of the public administration 
that requires decentralization to functions better.  

Thus, the Brazilian Government decided to create a separate le-
gal entity to regulate the stock Market and securities laws, which is 
the CVM. The Federal Government created the CVM in 1976 by 
passing the Law 6.385/76. The CVM has autonomy over its own 
financial resources, which allow the auto-administration of the 
agency. The executive branch nominates the directors of CVM, and 
the nomination usually is based on specific knowledge in securities 
law, corporate law and economics. Therefore, in terms of infras-
tructure and human resources, the regulator of the stock market is 
present as a precondition to a strong stock market in Brazil.

However, the agency remedial measures are administrative in 
nature. This means that the CVM cannot provide remedies directly 
to the shareholders. Therefore, a second part of this precondition is 
the judicial system. The Brazilian Judiciary is not specialized in cor-
porate law, except for courts in the biggest economic centers of the 
country (such as Rio de Janeiro and Sao Paulo). It is rare to find cases 
in courts about complex issues involving listed companies. On the 
other hand, the market sought an alternative solution to increase the 
trust of the investors in the market and in the enforcement mecha-
nisms. Except   for   the   Level   1   of   corporate governance,  where  
the  arbitration agreement  is  only  an  option, companies  of  the  
other  segments  must  have  the  arbitration clause  in  their bylaws. 
They also need to agree to use the Chamber of Arbitration of the 
Market to decide their conflicts15 that is the arbitral institution rela-
ted to the Sao Paulo Stock Exchange.
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The arbitral community in Brazil considers arbitration a tool not 
only to solve disputes, but also to maintain business relationships, 
because parties freely select their method of dispute resolution16. In 
addition, arbitration is adequate to corporate cases in Brazil, becau-
se it is faster than the judicial system. In this subject, the Fundaçao 
Getúlio Vargas made an empirical research to verify the duration 
of a judicial process on corporate issues in the state of Sao Paulo17. 
The results were striking. The duration of a process only in the first 
instance is 886.55 days on average18. When the researchers added 
the period of the process in the state Court of Appeals, the average 
of the duration is 1,536.8019. Finally, the research summed the days 
in the Superior Courts increasing the delay for the final decision20. 
The law allows different forms of appeals to the Superior Court of 
Justice and corporate cases that reach this court take on average 
2,730 days (seven and half years)21. 

There is not a similar study about corporate cases in arbitration, 
but anecdotal evidence suggests that the length of time is signi-
ficantly smaller in arbitration. This was exactly the conclusion of 
another Brazilian study: the data about Brazilian Judicial power 
and the analytical method from law and economics demonstrates 
that arbitration is more effective to business conflicts, by decrea-
sing the transaction costs for the economic agents22.

Since 2001, the Law of Corporation n. 6404/76 allowed corpo-
rations to include an arbitration agreement in the corporate bylaws 
(art. 109, §3º). However, neither the Law of Corporations nor the 
Law of Arbitration was clear on the requirements to a valid arbitra-
tion agreement in the corporate bylaws. Some commentators ar-
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gued that the majority principle23, as the general rule of corporate 
law, applies to the shareholders´ decision to include the arbitration 
agreement in the bylaws. In 2015, a change in the Law of Arbitration 
included a new provision in the Law of Corporations clarifying the 
issue. The majority rules in this case, but the opposing shareholder 
has an appraisal right. Nevertheless, the appraisal right is unavaila-
ble to shareholders of public companies if the shares have liquidity 
and dispersion (art. 136-A of the Law of Corporations).

Brazilian jurists do not agree about the arbitrability of corporate 
cases, especially in the stock market. Some of the most renowned 
corporate law jurists such as Modesto Carvalhosa and Jorge Lobo 
understand that the statutory provision, which allows majority sha-
reholders to impose an arbitral agreement to the minority sharehol-
ders, is unconstitutional24.  These authors state that such provision 
violates the Article 5, XXXV, of the Federal Constitution, which as-
sures that any person is entitled to seek legal remedies in the Judi-
ciary to protect his or her rights. Additionally, there is an argument 
that it is also a violation of the Arbitration Law, which requires con-
sent for a valid arbitration agreement and there is no consent when 
the arbitration is imposed by the majority to an opposing minority. 

The number of cases of corporate arbitration is still small to say that 
this is a settled issue in Brazilian law, but there is a judicial trend favo-
ring arbitration25. In this sense, the arbitration in the stock market will 
be submitted to an important test in the near future, because the biggest 
oil company of the country is a party of a major case in this area of the 
law (the Petrobras Case). This case got the attention of the American 
regulators, because the company has ADRs26 traded in the New York 
Stock Exchange. The purchasers of ADRs sued in a district court in 
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New York. Brazilian shareholders tried to join the claim in New York, 
but the Judge decided that the claims related to the purchase of securi-
ties in the Brazilian stock market shall be decided in arbitration27. The 
American court was persuaded that the arbitration agreement is valid 
under Brazilian law and those who purchased shares in Brazil consen-
ted to arbitration; however, the arguments of the plaintiffs indicate that 
a dispute about arbitrability may arise in a Brazilian court. The first 
cases in Brazilian Courts about the Petrobras case also indicate that the 
arbitration agreement of a corporate bylaws is valid under Brazilian 
Law. Moreover, the Superior Court of Justice reinforced its position in 
favor of arbitration in corporate disputes in another case involving big 
numbers28. On the Odebrecht Case, the court enforced the arbitration 
clause in the dispute involving the two biggest shareholders of the giant 
construction company29. In the other hand, a Sao Paulo State Court of 
Appeals Judge stated that the provision was unconstitutional in a con-
ference about this topic held in Sao Paulo. 

In sum, if the courts consolidate the possibility of arbitration 
in corporate disputes over publicly traded companies, then it will 
be possible consider arbitration as the new procedural tool for  of 
investors’ protection.

Besides the issue of arbitrability and constitutionality of arbi-
tration agreement included in a corporations bylaws, other issues 
arose after the legal reform in 2015:

1. Whether managers and directors (administration) are bound 
to the arbitration agreement in the bylaws.

2. Whether the shareholders who are not parties to an arbitra-
tion proceeding have the right to obtain information of such 
proceedings.

3. Whether minority shareholders can bring a class form of ac-
tion in arbitration and how.

Regarding the first issue, there are two opposing theories. The-
ory number 1 says that managers and directors are not automati-
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allowed shareholders to engage more in supervisory activities. Addi-
tionally, these rules enables shareholders to participate more on de-
liberations, which encourages shareholder activism without necessi-
ty of physical presence in all general meetings. Finally, even though 
some minority investors dislike arbitration, the truth is that arbitra-
tion is the most efficient tool to solve disputes related to shareholder 
protections. In sum, Brazilian Corporate Law provides many protec-
tions to encourage investment in the stock market, but there are still 
some aspects that must be addressed in the near future. 


